
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

WESTERN DIVISION 

 
DAVID ESRATI,  
 
 Plaintiff, 
 
 v. 
 
U.S. DEPT. OF JUSTICE SOUTHERN 
DISTRICT OF OHIO, et al., 
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 3:21-cv-218 
 
 
 
District Judge Michael J. Newman 

 
Magistrate Judge Peter B. Silvain, Jr. 
 
 
 
 

 
DEFENDANT FEDERAL BUREAU OF INVESTIGATION’S 

REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
 

 Defendant Federal Bureau of Investigation (the “FBI”) respectfully files this 

Reply in Support of its Motion for Summary Judgment.  As described in the FBI’s 

Motion for Summary Judgment (ECF No. 21), FBI properly issued a Glomar 

response to Plaintiff David Esrati’s Freedom of Information Act (“FOIA”) request.  

FBI’s response was proper because acknowledging the existence or nonexistence of 

the requested records would have led to the specific harms protected against by 

several FOIA exemptions, including exemptions protecting against disclosure of (1) 

grand jury information, (2) law enforcement techniques and procedures, (3) the 

identity of confidential sources or information supplied by such sources, and (4) 

information that would invade third parties’ personal privacy interests.   

 Plaintiff’s Opposition to the FBI’s Motion (ECF No. 24) raises several 

objections to the FBI’s Motion.  Specifically, Plaintiff asserts that the FBI’s Motion 
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was untimely, raises exemptions beyond those identified in the FBI’s denial letter, 

and does not explicitly address case law cited in Plaintiff’s Complaint.  Additionally, 

Plaintiff asserts that Glomar should not be recognized by the Court and that FBI 

should be compelled to provide a Vaughn Index.  As described in this Reply, 

Plaintiff’s objections lack merit.  For that reason, and for the reasons set forth in in 

the FBI’s Motion, summary judgment should be entered in the FBI’s favor. 

A. FBI’s Motion Was Timely Filed and Properly Raised Applicable FOIA 
Exemptions. 
 

 Plaintiff asserts in his Opposition that the FBI’s Motion should be denied 

because it was not filed 30 days following the Plaintiff’s September 14, 2021 

Response in Opposition to the Defendants’ Motion for Extension of Time.  (ECF Nos. 

9, 10.)  Plaintiff is incorrect.  Rule 56(b) of the Federal Rules of Civil Procedure 

provides that, “[u]nless a different time is set by local rule of the court orders 

otherwise,” a party may seek summary judgment “at any time until 30 days the 

close of all discovery.”  Here, the Court did not establish a separate deadline for 

dispositive motions, and FBI’s Motion was otherwise timely under Rule 56(b). 

 Plaintiff also asserts that FBI’s Motion improperly raises FOIA exemptions 

beyond those identified in FBI’s administrative denial of Plaintiff’s FOIA request.  

While Plaintiff is correct that the FBI’s Motion raises exemptions not raised in the 

agency’s initial letter denying Plaintiff’s FOIA request, Plaintiff is mistaken that 

such action is improper.  It is well settled that a federal agency “is entitled to refine 

its position” in FOIA litigation “by asserting new FOIA exemptions before the 

Court.”  Ayuda, Inc. v. Federal Trade Commission, 70 F.Supp.3d 247, 261 n.5 
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(D.D.C. 2014) citing Cuban v. SEC, 744 F.Supp.2d 60, 90 (D.D.C. 2010); Gula v. 

Meese, 699 F.Supp 956, 959 n.2 (D.D.C. 1988).  Accordingly, each of the FOIA 

exemptions raised by FBI in its Motion is properly before the Court. 

B. Glomar Responses are Supported by Applicable Law. 

 Plaintiff’s Opposition asserts that Glomar “is a relic” and should not be 

applied by the Court.  Here again, Plaintiff’s argument lacks merit.  As described in 

the FBI’s Motion, Glomar responses have been recognized both in the Sixth Circuit 

and elsewhere.  See Rimmer v. Holder, 700 F.3d 246, 260 (6th Cir. 2012) citing 

Wilner v. Nat’l Sec. Agency, 592 F.3d 60, 67-68 (2d Cir. 2009).  Federal courts have 

consistently recognized that agencies may properly utilize a Glomar response and 

refuse to confirm or deny the existence of records “where to answer the FOIA 

inquiry would cause harm cognizable under a[ ] FOIA exception.”  Wilner, 592 F.3d 

at 68 citing Gardels v. CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982).   

Nor would it be proper for the Court to require FBI to prepare a Vaughn 

index in this FOIA litigation arising from FBI’s Glomar response.  “A Vaughn index 

is a routine device through which the defendant agency describes the responsive 

documents withheld or redacted and indicates why the exemptions claimed apply to 

the withheld material.” Jones v. FBI, 41 F.3d 238, 241 (6th Cir. 1994).  This 

procedure is not available in FOIA litigation arising from a Glomar response 

because, in such an action, the agency does not confirm the existence or 

nonexistence of responsive records.  See EPIC v. Nat’l Security Agency, 678 F.3d 

926, 934 (D.C. Cir. 2012) (“When the agency takes the position that it can neither 
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confirm nor deny the existence of the requested records, there are no relevant 

documents for the court to examine other than the affidavits which explain the 

Agency's refusal.”) (internal quotation and citation omitted).  

C. The FBI Adequately Explained and Supported its Glomar Response. 

The FBI’s Motion and the Declaration of Michael Seidel, filed in support of 

the FBI’s Motion, describe in the detail the nature of Plaintiff’s request and the 

reasons that any response by FBI confirming or denying the existence of responsive 

records would have caused the specific harms protected against by FOIA 

exemptions (b)(3), (b)(6), (b)(7)(C), and (b)(7)(E).  The FBI does not restate those 

arguments here.  Rather, the FBI notes that it has carried its burden to support the 

FBI’s Glomar response with a detailed and sufficient declaration that explains that 

the FBI’s confirmation or denial of the existence of the requested records would lead 

to the specific harms protected against by FOIA.  For that reason, FBI’s Motion 

should be granted. 

Plaintiff’s remaining arguments in opposition to the Motion do not compel a 

different result.  For example, Plaintiff highlights Senate of Puerto Rico v. 

Department of Justice, 823 F.2d 574 (D.C. Cir. 1987).  The facts underlying that 

decision, however, are distinguishable from those presented here.  In Senate of 

Puerto Rico, the plaintiff sought “all evidence” collected by DOJ in an earlier 

investigation.  Id. at 578.  The court held that exemption (b)(3) could apply to some 

or all of the requested records, but that the agency had not yet made a sufficient 

showing to support the application of exemption (b)(3), and that the mere fact that 
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the request included some grand jury exhibits was not sufficient alone to shield the 

requested records under exemption (b)(3).  Id.  Senate of Puerto Rico, however, did 

not address a Glomar response.  Moreover, the court in Senate of Puerto Rico 

indicated its holding would have been different had the request been “limited to 

grand jury exhibits ….”  Id. (emphasis original).  Here, Plaintiff’s FOIA request was 

limited to explicitly seek information allegedly presented to the grand jury.  (ECF 

No. 20-1, at PageID 136.)  Accordingly, to the extent that Senate of Puerto Rico has 

any applicability in this Glomar litigation, it does not undermine FBI’s arguments 

here—it supports the FBI’s position.   

 Similarly, Plaintiff’s allegations of government misconduct are not sufficient 

to overcome the real—and substantial—privacy interests involved in this action.  As 

described in the FBI’s Motion, “where there is a privacy interest protected by 

Exemption 7(C) and the public interest being asserted is to show that responsible 

officials acted negligently or otherwise improperly in the performance of their 

duties, … the requester must produce evidence that would warrant a belief by a 

reasonable person that the alleged Government impropriety might have occurred.”  

Cincinnati Enquirer v. U.S. Dep’t of Justice, 2021 WL 4262322, *3 (S.D. Ohio Sept. 

20, 2021) citing Favish, 541 U.S. at 174.  “[M]ore than bare allegations of federal 

malfeasance are required before the public interest becomes significant enough to 

overcome the privacy concerns embodied in Exemption 7(C).”  Rimmer, 700 F.3d at 

258. 
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 Here, Plaintiff has asserted a host of vague and unsupported allegations 

against FBI.  None of these allegations are supported by evidence, much less 

evidence that would meet the exacting standard described above.  To the contrary, 

many of the allegations simply misunderstand the FBI’s authority.  For example, 

Plaintiff has often alleged in this action—and does so again in his Opposition—that 

the FBI committed a criminal act by “allowing” certain individuals to run for public 

office.  (ECF No. 24, at PageID 177.)  The FBI, however, has no authority to 

authorize an individual to seek—or restrict any individual from seeking—public 

office.   

 In sum, FBI properly denied Plaintiff’s FOIA request because acknowledging 

the existence or nonexistence of the requested records would have led to the precise 

type of harm protected against by several FOIA exemptions, including exemptions 

protecting against disclosure of (1) information that would violate grand jury 

secrecy, (2) law enforcement techniques and procedures, (3) the identity of a 

confidential source or information supplied by such a source, and (4) information 

that would invade third parties’ substantial personal privacy interests.   

 FBI’s Glomar response was appropriate, and summary judgment should be 

entered in favor of FBI. 

 (Signature on following page) 
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Respectfully submitted, 
 

       KENNETH L. PARKER 
       United States Attorney 
 

s/ Matthew J. Horwitz 
       MATTHEW J. HORWITZ (0082381) 
       Assistant United States Attorney 
       Attorney for Defendants 
       221 East Fourth Street, Suite 400 
       Cincinnati, Ohio 45202 
       Office: (513) 684-3711 
       Fax: (513) 684-6972 
       E-mail: Matthew.Horwitz@usdoj.gov 
 
 

 
 

CERTIFICATE OF SERVICE 
 

Undersigned counsel certifies that a copy of the foregoing was served by 

electronic mail on Plaintiff David Esrati on April 11, 2022.  Plaintiff has consented 

to service by electronic mail in this action.  Additionally, a copy of the foregoing was 

served by ordinary U.S. mail as follows: 

David Esrati 
113 Bonner St. 
Dayton, OH 45410 

s/ Matthew J. Horwitz 
       MATTHEW J. HORWITZ (0082381) 
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